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Criminal Appeal No. 14(S-4) 2021 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri Chatra Bhukhan Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 14 (S-4)/ 2021 

  

 Smti Pulanchi Gogoi 
     …………………    Appellant. 
 

- Versus – 
     Sri Sanjay Damai 

               ……………… Respondent. 

 

A P P E A R A N C E 

For the Appellant  : Md. Imtiaz Ansari, Advocate. 

  

For the Respondent   :  Sri Pankaj Nath, Advocate.  

    

Date of Argument  : 08-12-2022. 

 

Date of Judgment  : 12-12-2022. 

 

JUDGMENT 

1.  This is an appeal under section 29 of the Protection of Women from 

Domestic Violence Act, 2005 against the impugned interim order dated 08-

11-2021 passed by Sri Vishek Bhuyan, learned Judicial Magistrate 1st Class, 

Tezpur, Sonitpur in connection with C.R. (D.V) Case No. 70/2021 with a 

prayer for enhancement & modification of the interim maintenance order. 

2.  The brief fact of the prosecution case as enumerated in the appeal 

memo is that the appellant/ aggrieved person has been living with her minor 

daughter in a rented house situated at Gharpara Chuburi, near Sacred Heart 

School, P.O. & P.S. Tezpur District- Sonitpur, Assam. The appellant has been 



Page 2   

 

Criminal Appeal No. 14(S-4) 2021 

 

living separately in the hope of a reunion with her husband respondent and 

therefore she did not file a single case against her husband or any of the 

family members despite their ill behaviour with her and despite having 

harassed both mentally and physically and now she has been living a life of 

destitute without any money, forcing her to file the complaint under 

Domestic Violence Act. 

3. It is also submitted that the aggrieved person/ appellant filed the 

complaint case u/s 12 of DV Act against the respondent and his family 

members along with a prayer of interim maintenance as she was unable to 

bear the expenses of herself and her minor daughter as both of them are 

deserted by the respondent husband. 

4. After filing the complaint case, notices were issued and respondent 

along with his family members appeared in court and filed their joint written 

objection. During the trial, the appellant filed her affidavit showing her 

income and liabilities as is laid down in 2020 SCC 903 (Rajnesh Vs. Neha & 

Ors.). Then, on direction issued by the learned trial court, respondent No. 1 

filed his affidavit but the mother and sister-in-law did not comply with the 

order of the trial court. 

5. It is pleaded that learned trial court heard both the parties and the 

respondent himself offered to pay ₹5,000/- (Rupees Five Thousand) per 

month as interim maintenance but the appellant was not agreed to the 

proposal of the respondent No. 1. But, in spite of that the learned trial court 

vide its order dated 08-11-2021 directed the respondent to pay ₹5,000/- 

(Rupees Five Thousand) per month to the appellant and ₹1,000/- (Rupees 

One Thousand) only per month to her minor daughter who is in Class IX 

pursuing her studies in Sacred Heart School, Tezpur. 

6. Being highly aggrieved and dissatisfied with the impugned interim 

maintenance order dated 08-12-2021, the present appeal has been preferred 

on the following grounds amongst others: 

  i) That the learned trial Magistrate has erred in law as well as in fact 

while passing the impugned interim order dated 08-12-2021 in assessing the 
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quantum of reliefs granted to the minor daughter of the aggrieved/ appellant 

who is pursuing her studies in Class IX. 

  ii) That the learned trial court has totally failed to appreciate the 

prima facie materials on record regarding the fact that the appellant and her 

minor school going daughter resides in a rented house at a consideration of 

₹4,500/- per month which is now enhanced to ₹5,000/- per month (as per 

Annexure A). Moreover, the minor daughter is a student of English Medium 

School reading in Class IX and the school fees is around ₹1,230/- per month 

and her total tuition fees is ₹2,000/- per month. Above all, the minor girl is 

also engaged in extracurricular activities and she is taking coaching in 

Tykandu for which every month she has to pay ₹300/- to her instructor. 

Thus, in total, a sum of ₹5,000/- (Approx) per month is required for the 

educational and other expenses of the minor girl. But, the learned trial court 

only granted ₹1,000/- per month to the minor daughter irrespective of the 

expenses incurring every month for education and all round development of 

minor daughter. 

  iii) That the learned trial court has failed to appreciate the cost of 

living which is going high day by day as the prices of every household 

commodity are also increasing. 

  iv) That the respondent in his written statement admitted that he is 

working in renowned E.com & “OYO” and earning ₹44,000/- per month. In 

spite of this, he also admitted that he runs a gym under the name & style of 

“MY GYM” at Goroimari but he is totally silent about his income there from. 

Despite having sufficient income, the respondent used to pay only ₹2,000/- 

to his minor daughter but that too he has defaulted. But, the learned trial 

court without considering his financial capacity passed the impugned interim 

maintenance order which is liable to be modified or enhanced. 

  v) That the impugned interim order suffers from many vices of 

unreasonableness and therefore, it is liable to be enhanced/ modified. 
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7. Point for determination: 

  “Whether the impugned interim order dated 08-12-2021 

passed by learned trial court inflicted with material illegality and 

irregularity and failed to exercise jurisdiction vested on it in right 

perspective requiring interference by this court in this appeal ?” 

    

Discussion, Decision and Reasons thereof : 

8. I have heard the learned lawyer appearing for the appellant but, the 

respondent side remain absent at the time of hearing without any step. 

9. Learned counsel Md. Imtiaz Ansari appearing for the appellant 

assiduously assailed the impugned interim order of the learned trial court 

contending inter alia that the order of the learned Magistrate is inflicted with 

many vices including non-application of mind and casual approach into the 

matter of granting interim maintenance which has far reaching impact not 

only on the monetary front but also affects the mental state of the appellant 

and her minor daughter who is in dire need of money for her education and 

upbringing whereas the learned trial court failed to appreciate this vital fact 

and granted only ₹1,000/- only per month who is now reading in Class X and 

the need of money for her proper development is compelling one. It is 

further contended that the respondent is a wealthy person of having 

sufficient means and by his own admission he has been drawing ₹44,000/- 

per month as salary. Apart from this, the respondent has also running gym 

and earning money though he tried to convince the court that during Covid 

period he suffered loss and still could not recover because of existence of 

various loans. Therefore, learned counsel forcefully contends that it is a case 

where the court can enhance the interim maintenance of daughter of 

appellant from ₹1,000/- to ₹5,000/- per month which is well within the 

capability of the respondent.  

10. Having heard the assiduous contention of learned counsel for the 

appellant and on careful consideration of the materials available on record, it 
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transpires that the respondent has nonetheless a modest admitted source of 

income of ₹44,000/- per month and other business such as Gym irrespective 

of his liability of repayment of loan. From the loan taken by him from bank 

has been admittedly, invested by him in Gym but, he has not shown the 

actual earning from gym except stating that he could not earn from the gym 

which is a vague statement in the absence of any credible proof in this 

regard, it can be treated in the realm of denial only. 

11. On perusal of the written objection filed by the respondent husband 

shows that the appellant has also modest income which will come to light 

during trial. The maintenance awarded by the trial court is interim in nature 

which is based upon his salary which according to respondent is fair and 

balanced one and there is no reason to enhance the interim maintenance. 

The appellant has not come with clean hands for which she is not entitled to 

get enhanced maintenance. 

12. Having considered all the attending factors, it is evident that though 

the respondent husband claimed that the interim maintenance granted by 

learned trial court is balanced and reasonable but if this court is to consider 

the pressing needs for better education of the minor daughter of respondent 

the interim maintenance of ₹1,000/- granted to minor daughter by learned 

trial court prima facie appears to be inadequate far below the requirement, 

given the admitted source of income of the respondent. Though, it is not the 

right stage to ascertain the proper and adequate maintenance to be granted 

to the appellant wife and her minor daughter by the respondent which will 

be proved only during the course of trial of the case by way of adducing 

evidence and documents from both sides, nevertheless, till such fact has 

been ascertain by the learned trial court after full trial, the interim 

maintenance granted by the learned trial court to the minor daughter of 

respondent in the considered estimation of this court, appears grossly 

inadequate to meet her educational needs in the present day context of high 

rise price of everyday commodities. Even though, learned trial court granted 

interim maintenance of ₹5,000/- to appellant wife at the same time interim 

maintenance to minor daughter of the appellant also required to be granted 
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modestly to meet her educational requirements which in the present case 

appears to have not been considered by learned trial court. This is where the 

learned trial court appears to have failed to exercise its jurisdiction 

reasonably vested in it by law. 

13. Therefore, pending final determination of adequate maintenance to 

be granted by the learned trial court after full trial; for the moment, taking 

stock of all the attending circumstances, particularly, the pressing need of 

expenses involved in the education of minor daughter, this court feels that 

the interim maintenance of ₹1,000/- granted by learned trial court is grossly 

inadequate as the respondent being the father cannot under any 

circumstances ignore or deny providing adequate maintenance for proper & 

all round development of his daughter and for these compelling 

circumstances, this court is of the considered view that enhancement of 

interim maintenance to minor daughter from ₹1,000/- (Rupees One 

Thousand) to ₹5,000/- (Rupees Five Thousand) would serve the ends of 

justice for the time being. 

14. Since respondent being the father has a moral and legal obligation to 

maintain his wife and daughter commensurate with the status of his earning 

and he, therefore; cannot escape from this moral and legal obligation in the 

pretext of his other liabilities or financial constraints. 

15. In view of the foregoing discussion and reasons, the interim 

maintenance granted to minor daughter is hereby enhanced from ₹1,000/- 

(Rupees One Thousand) to ₹5,000/- (Rupees Five Thousand) per month. 

However, the interim maintenance of ₹5,000/- (Rupees Five Thousand) only 

granted to appellant by the learned trial court remains the same. As such, 

total liability of the respondent husband would come to ₹5,000/- to wife + 

₹5,000/- to minor daughter = ₹10,000/- (Rupees Ten Thousand) per month. 

 

16. Consequently, the appeal is allowed to the extent indicated above. 
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17. Let a copy of this judgment along with the case record of C.R. (D.V) 

Case No. 70/2021 be send back to the Court of learned Chief Judicial 

Magistrate, Sonitpur, Tezpur for information to concerned court for doing the 

needful. 

18.  The judgment is signed, sealed and delivered on this the 12th day of 

November, 2022. 

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur. 

Dictated and corrected by me. 

            
 (C.B. Gogoi) 

Sessions Judge, 
           Sonitpur, Tezpur. 

 


